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      January 16, 2014 

 

 

 

Environmental Appeals Board 

89 Kings Highway 

Dover, DE 19901 

Attention:  Administrative Assistant to the Environmental Appeals Board 

 

Re: Statement of Appeal to the Environmental Appeals Board for Secretary's Order 

No. 2013-WH-0061 (Approval of Final Plan of Remedial Action for 29984 Pinnacle Way 

Site) 

 

 Pursuant to 7 Del. C. § 9110(b)(1) and 7 Del. Admin. C. 100 105 §2.0, Protecting Our 

Indian River and the Inland Bays Foundation, Inc. (collectively, Appellants) submit this written 

Statement of Appeal to the Environmental Appeals Board.  Appellants appeal the Order of the 

Secretary of the Delaware Department of Natural Resources and Environmental Control 

(Secretary) No. 2013-WH-0061 dated December 24, 2013 (Order) which approves a Proposed 

Plan of Remedial Action for 29984 Pinnacle Way, Dagsboro, Sussex County (Site) as a Final 

Plan of Remedial Action at the Site pursuant to Delaware’s Hazardous Substance Cleanup Act, 7 

Del. C. §§ 9101 et seq (HSCA).    A copy of the Order is attached to this Statement of Appeal.   

A $50.00 deposit for costs accompanies this Statement of Appeal. 

 

 The Appellants in this appeal are represented by Kenneth T. Kristl, Esq. and the Widener 

Environmental and Natural Resources Law Clinic (Clinic), located at the Widener University 

School of Law in Wilmington, DE.  The Clinic provides representation and legal assistance to 

public interest organizations and individuals on environmental matters in Delaware and other 

Mid-Atlantic states. 

 

 Notice of the Order was published in newspapers of general circulation on December 29, 

2013.  This appeal is being filed within 20 days of such public notice. 

 

I. The interest that is affected. 
 

 Protecting Our Indian River (POIR) is an unincorporated association of individuals 

formed in 2013 for the purpose of advocating on behalf of residents and citizens living, working, 

and/or recreating near the Site in connection with the remediation and future uses of the Site.  

Members of POIR live near and recreate in and around the area of the Site.  Such members 

currently are and/or are at risk of being adversely impacted by hazardous contaminants at or 

migrating from the Site in that they draw drinking water from wells very near the Site and/or are 

or can be otherwise exposed to the hazardous substances in the soils and groundwater at or 

emanating from the Site.  Further, because both HSCA and the Brownfields agreement under 
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which the Final Plan of Remedial Action will take place both contemplate that successful 

completion of the Plan will result in limited liability for the future owner of the Site, these 

members face limitations on their ability to recover for damages caused by the hazardous 

substances at or emanating from the Site.  Thus, the Remedial Action Plan at the heart of this 

appeal directly impacts these members, and the failure of the plan approved in the Order to 

protect these members means they and POIR are persons aggrieved by the actions of the 

Secretary in approving the Final Plan of Remedial Action at the Site. 

 

 The Inland Bays Foundation, Inc. (IBF) is a Delaware corporation which seeks to protect 

the Inland Bays watershed and persons who live, work, and recreate in that watershed.  The Site 

lies within the Inland Bays watershed.  Members of IBF live near and recreate in and around the 

area of the Site.  Such members currently are and/or are at risk of being adversely impacted by 

hazardous contaminants at or migrating from the Site in that they draw drinking water from wells 

very near the Site and/or are or can be otherwise exposed to the hazardous substances in the soils 

and groundwater at or emanating from the Site.  Further, because both HSCA and the 

Brownfields agreement under which the Final Plan of Remedial Action will take place both 

contemplate that successful completion of the Plan will result in limited liability for the future 

owner of the Site, these members face limitations on their ability to recover for damages caused 

by the hazardous substances at or emanating from the Site.   Thus, the Remedial Action Plan at 

the heart of this appeal directly impacts these members, and the failure of the plan approved in 

the Order to protect these members means they and IBF are persons aggrieved by the actions of 

the Secretary in approving the Final Plan of Remedial Action at the Site. 

  

II. Allegation that the decision is improper. 
 

 The Order and the “remedial action” required under the Order violate the statutory and 

regulatory requirements of HSCA.  As such, the Order is arbitrary, capricious, and otherwise 

contrary to law, and should therefore have not been issued in its current form. 

 

III. Reasons the decision is improper. 

 

 Appellants believe that the Order violates the statutory and regulatory requirements of 

HSCA in numerous ways, including but not limited to: 

 

a. The failure to characterize adequately the hazardous substances on or emanating 

from the Site.  These failures include, but are not limited to, the failure to sample in areas 

of known or suspected areas of contamination, the failure to determine adequately site 

conditions such as groundwater flow, the failure to consider all data about the site, and 

the failure to determine potential and actual offsite impacts. 

 

b. The failure to evaluate properly the risks created by the hazardous substances on 

or emanating from the Site.  These failures include, but are not limited to, the failure to 

consider known or suspected risks at the Site, the failure to develop sufficient data to 

conduct an adequate risk assessment, the failure to have adequate data to support the risk 

assessment actually conducted, the failure to consider all data about the site, and the 

failure to determine risks from potential and actual offsite impacts. 
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